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BRIEF FOR RESPONDENT-APPELLEE. 


Issues Presented for Review 


1. Should this appeal be dismissed as moot since the 
relief sought in the District Court was to enjoin a report to 
the Board of Regents by its Subcommittee on Discipline 
which had already been made before the return date of the 
motion in the District Court? 


2. Did the District Court properly dismiss a motion 
to enjoin respondent from continuing a medical disciplinary 
hearing pending before the New York State Board of 
Regents on the basis of the doctrines enunciated in Younger 
v. Harris, 401 U.S. 37 (1971) ; Huffman v. Pursue Ltd., 

US. » 43 L. ed. 482 (1975) and Geiger v. Jenkins, 401 
U.S. 985 (1971), affirming 316 F. Supp. 370 (D.C. Ga. 1970)? 
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3. Should petitioner-appellee’s attempt on this appeal 
to argue the merits of a State disciplinary hearing which 
were not raised in the District Court be rejected? 


Statement of the Case 


Preliminary Statement 


Appellant (Lester) appeals from an order of the United 
States District Court for the Eastern District of New York 
(Bartets, J.) (6la),* dated March 21, 1975, denying his 
motion for an injunction. 


By Order to show cause, returnable March 14, 1975 but 
argued March 21, 1975, Lester sought to «njoin Emlyn I. 
Griffith (Chairman of the Regents Subcommittee on Dis- 
cipline sitting for the month of Febru ry, 1975) from “sub- 
mitting any report in reference to Petitioner to the N.Y. 
Board of Regents with purpose and design to revoke Peti- 
tioner (sic) M.D. License, and that such report should be 
Dismiss (sic), for the reason that the Respondent being 
the chairman of a hearing on February 5, 1975 deny (sic) 
to subpoena a few witnesses not being public officials, 
which Honorable Justice John R. Bartels on a hearing 
before him on January 24, 1975 directed John J. O’Grady, 
one of the Attorney’s (sic) of Respondent that Petitioner 
Elias Lester be allowed to subpoena certain witnesses” 
(4a-5a). 


On March 21, 1975, after argumer* ‘‘e istrict Court 
dismissed the motion for an injuy cion stating that it 
would abstain from enjoining State action until the State 
courts had the opportunity to perform their legal function 
(53a). The District Court further indicated that the 
petitioner had not been aggrieved because the State pro- 
ceeding had not been concluded (54a). 


“Numbers in parentheses refer to pages in Appellant’s 
appendix. 
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As to the allegation concerning denial of the right to 
subpoena witnesses, the District Court held that even if 
such a right had been denied, it would abstain from ruling 
thereon at this time until there is a review first by the 
State courts (55a). The Court further indicated that if, in 
fact, it had understood that the evidentiary hearing had 
been completed in February and July, 1974, and that the 
hearing of February 1975 was not an evidentiary hearing, 
there would be no need for subpoenas to be issued and that 
relief would have been denied (55a). This appeal followed 
(62a). 


Statement of Facts 


(1) 


Even though the merits of the disciplinary hearing held 
in the state administrative forum are not properly 
presented before this t upon this record,* the essen- 
tial facts thereof are  .efly set forth to counter the 


scurrilous, intemperate and wholly irrelevant, personal 
attack upon the integrity of counsel for the appellee which 
pervades the appellant’s moving papers and brief. 


(2) 


On December 20, 1973, a disciplinary proceeding before 
the New York State Board for Medicine (Hearing Panel) 
was instituted under the New York Education Law §§ 6509 
and 6510, charging Lester with being unfit for the practice 


*A complete transcript of the disciplinary hearing before 
the State agency which began on February 15, 1974 and was 
concluded on July 26, 1974, as_ ell as Exhibits 1 through 13 
and Exhibit A, which were received in evidence at that hearing, 
were appended to the answering affidavit before the District 
Court. This material, substantially all of which was in the 
possessior. of the petitioner at the time of the return of the motion, 
is a part of the State sdministrative record herein, certain 
portions of which have been reproduced in the appellant’s 
appendix. 
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of medicine by reason of mental disability. The charges 
were duly served by mail upon Lester pursuant to the 
provisions of the New York Statute [Eduec. Law 
)6510(1e)] after attempts at personal service within the 
State were unsuceessfi.. “n January 7, 1974, Lester ap- 
peared in the disciplina » .earing by filing an answer and 
request for subpoenas by mail from Israel (23a). 


On January 21, 1974, an additional document was re- 
ceived from Lester consisting of a request for additional 
subpoenas. Both of these documents were placed in evi- 
dence at the disciplinary hearing and were submitted to 
the District Court as Exhibits 3A and 5 annexed to the 
answering affidavit (23a). 


On January 24, 1974, a letter was sent to Lester (13a- 
l4a) declining to issue the more than 50 subpoenas re- 
quested but advising him to appear personally before the 
Hearing Panel and apply in person for the subpoenas. He 
was advised that the issuance of subpocnas to witnesses 
whose testimony was shown to be relevant to the issues of 
tle disciplinary hearing would not be opposed (23a). 


On February 15, 1974, a five-member Hearing Panel of 
the New York State Board for Medivine convened to hear 
testimony concerning the charges against Lester. Lester 
did not appear in persou or by counsel but sent his brother 
requesting an adjournment for the purpose of allowing him 
sufficient time to make arrangements to appear in person 
with counsel to represent himseif. A lengthy adjournment 
for that purpose was granted (24a). 


Cn July 26. 1974, the adjourned date, the Hearing Panel 
reconvened, and again Lester failed to appear. However, 
he submitted a copyrighted “letter to Honorabie Senator L. 
Weicker by Elias Lester, M.D.” consisting of 112 pages as 
well as a telegram directed to the Hearing Panel, which 
were received in evidence. On that day, the evidentiary 
hearing was concluded. 
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Thereafter, on December 13, 1974, the Hearing Panel, 
pursuant to State law, issued its report of findings and 
recommendation to the Regent’s Subcommittee on Diseip- 
line (64a-69a) concluding that Lester was guilty of prac- 
ticing medicine while his ability to p~actice was impaired by 
mental disability. The findng was based upon the entire 
record, including the voluminous documentation submitted 
by Lester himself. 


In aecordance with State procedure, a Rogent’s Sub- 
committee on Discipline was convened on February 5, 1975 
to review the findings and recommendations and make its 
own recommendations thereon to the Full Board of Regents 
(N.Y. Edue. Law § 6510). Notice of that meeting was given 
to Lester by letter dated January 3, 1975, at which time a 
copy of the findings and recommendation of the Hearing 
Panel was also furnished to him (27a). 


(3) 


After receiving that communication, Lester moved on 
January 24 1975,* in the United States District Court for 
the Eastern District of New York to enjoin the Chairman 
of ue Hearing Panel (Kamen) from forwarding his report 
to the Regent’s Subcommittee on Discipline. In addition, 
Lester sought the issuance of over 50 subpoenas for the 
purpose of presenting evidence at the meeting of the 
Regent’s Subcommittee on Discipline scheduled for Feb- 
ruary 5, 1975. 


The Attorney General, as Counsel for the respondent, 
Kamen, argued against such issuance on the ground that 
the time for evidentiary hearings had long since passed. 
The meeting scheduled for February 5, 1975 was in the 
nature of an administrative appeilate review in which the 
transcript and exhibits as well as the recommendations of 


* This motion for injunction was prior to and named a different 
party than the injunction which is the subject of this appeal. 
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the Hearing Panel would be reviewed. Apparently, the 
District Court accepted Lester’s statement that testimony 
would be offered before the Regent’s Subcommittee, al- 
though that misapprehension was not apparent to counsel 
for Kamen until May 24, 1975 during the argument in the 
instant case. The Distriet Court, nevertheless dismissed 
Lester’s motion on January 24, 1975. 


(4) 


At the suggestion of the District Court, counsel for 
Kamen discussed subpoenas with Lester in the hallway 
of the Courthouse. Thereafter, as suggested by the at- 
torney for Kamen, Lester made application directly to the 
Regent’s Subcommittee on Discipline for six subpoenas 
(12a). On February 5, 1975, Regent Griffith denied Lester’s 
application for the six subpoenas on the ground that the 
record was no longer open for the receipt of testimonial 
evidence (78a). 


(5) 


While the administrative proceeding was still sub judice, 
Lester commenced the present action by motion returnable 
March 14, 1975 seeking to enjoin Griffith from making his 
report and recommendation to the Full Board of Regents 
and to allow Lester to subpoena any and all witnesses (3a- 
9a). 


The District Court on March 21, 1975, ruled that appel- 
lant was premature in his recourse to the Federal Courts 
(36a, 54a, 57a, 60a); that he made no proper showing of 
violation of any federal rights (57a); and he had a state 
remedy fully available including resort to the state courts 
(57a). 


POINT | 


This appeal is moot and should be dismissed since 
the relief sought by the petitioner-appellant in the 
District Court, namely, the enjoining of the issuance 
of a report to the full Board of Regents by its sub- 
committee on discipline had already been accom- 
plished even before the return date of the District 
Court hearing. 


Before the District Court, Lester sought to enjoin the 
Chairman of the Regent’s Subcommittee on Discipline 
(Griffith) which met on February 5, 1975 from submitting 
a report to the Full Board of Regents, based upon the 
events of that hearing. Even before the return date of the 
motion before the District Court (March 14, 1975), Griffith 
had already issued the report sought to be enjoined (March 
10, 1975) (compare 79a with 3a). The Full Board of 
Regents voted its approval of the report on March 21, 1975 
(the date of oral argument before the District Court) and 


the final order concluding the administrative proceeding 
was issued April 7, 1975 (80a-81a).* 


Lester at no time seught to enjoin the Full Board of 
Regents or the Commissioner of Education from perform- 
ing any of its statutory duties. The documents which are 
contained in the appendix submitted by the appellant him- 
self clearly show that this appeal is moot and should be 
dismissed, 


*On July 10, 1975, Lester served a petition under Article 78 
CPLR retur~ ile in the Supreme Court, Appellate Division, 
Third Department, the proper method of reviewing the discipli- 
nary proceeding under State law (Educ. Law § 6510, subd. 4). 


POINT II 


The District Court properly abstained from inter- 
jecting itself into the state disciplinary proceedings. 


The District Court wrote no opinion but aside from the 
fact that Lester failed to set forth any facts warranting 
the extraordinary relief of injunction sought by him, the 
District Court, quite properly, declined to enjoin the State 
proceedings, following the rationale of Younger v. Harris, 
401 U.S. 37 (1971). The District Court specifically stated 
that the State courts should have an opportunity to pass 
upon the licensee’s claim of deprivation of rights (58a- 
59a). 


The Supreme Court has declined to enjoin State discipli- 
nary hearings in medical licensing cases. Geiger v. Jen- 
kins, 401 U.S. 985 (1971) affirming 316 F. Supp. 370 
(D.C.Ga. 1970) upon the authority of Younger. In Geiger, 
the Georgia State Board of Medical Examiners charged 
the licensee with conduct constituting grounds for suspen- 
sion or revocation of his license to practice medicine. A 
hearing was scheduled before the Board for March 11, 
1970. On March 10, 1970, the licensee commenced an action 
in the District Court for declaratory relief on constitu- 
tional grounds and to enjoin the Board from proceeding. 
A three-Judge District Court dismissed the action on the 
ground that the proceeding before the medical board was 
‘*judicial in nature’’ (316 F. Supp. at 372). See also Erd- 
man Vv. Stevens, 458 F2d 1205 (2d Cir. 1972), cert. den. 409 
U.S. 889 (1972). Recently, in Hoffman v. Pursue Ltd., 
—— US. ——, 43 L. ed 2d 482 (1975). the Supreme Court 
held that the “principles of Younger are applicable even 
though the state proceeding is civil in nature.’ 43 L. ed 
2d, at p. 487. : 


This court has recently reached the same conclusion in 
Anonymous v. Association of the Bar of the City of New 
York, —— F. 2d and Anonymous J and Anonymous R 
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v. Bar Association of Erie County, —— F. 2d , de- 
cided April 3, 1975. The present case falls squarely within 
the holdings of these cases. The District Court dismissal 
should be affirmed. 


POINT III 


Petitioner-appellant has failed to show any valid 
constitutional defect in his state disciplinary proceed- 
ing and is improperly attempting to have this court 
review the record of a state disciplinary proceeding. 


Lester claimed that his constitutional rights were vio- 
lated when the Attorney General refused to issue more 
than 50 subpoenas which he requested prior to the com- 
mencement of a disciplinary hearing on February 15, 1974. 
Aside from the fact that he failed to appear in person or 
by counsel at that stage of the disciplinary proceeding, al- 
though he did submit a written answer and other docu- 
ments, Lester misconstrues the law as to the issuance of 
subpoenas and his unlimited right to same. 


The New York State Education Law § 6510, subd. 
1(d)(4), which controls the issuance of subpoenas in this 
matter, states: 


“(4) that the licensee shall have the right to produce 
witnesses and evidence in his behalf, to cross-examine 
witnesses and examine evidence produced against him, 
and to have subpoenas issued in his behalf to require 
the production of witnesses and evidence in manner 
and form as prescribed by the civil practice law and 
rules . = 


The CPLR governing the issue of subpoenas provides: 
§ 2302. Authority to issue 


“(a) Without court order. Subpoenas may be issued 
without a court order by the clerk of the court, a judge 
where there is no clerk, the attorney general, and the 
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attorney of record for a party to an action, an admin- 
istrative proceeding or an arbitration, an arbiter, a 
referee, or any member of a board, commission or 
committee authorized by law to hear, try or determine 
a matter or to do any other act, in an official capacity, 
in relation to which proof may be taken or the attend- 
ance of a person as a witness may be required.” 


It is clear under these statutes that an attorney for a 
licensee in a disciplinary hearing mev issue subpoenas on 
behalf of his client. Absent an attorney, the Committee 
itself is the proper issuer of subpoenas to compel the at- 
tendance of witnesses. 


As a practical matter, in these disciplinary cases, the 
Attorney General does furnish blank subpoena forms to 
the licensee or his attorney as a matter of courtesy. How- 
ever, in situations where the Attorney General feels that 
the licensee may be abusing the subpoen privilege or, as, 
in this case, is attempting to have subpoenas issued which 
are immaterial to the issues or which seek witneses beyond 
the jurisdiction of the Committee, he may properly direct 
the licensee to request the subpoenas from the Hearing 
Panel itself. Matter of Irwin v. Board of Regents,* 27 
N.Y. 2d 292 (1970). 


In this case ‘he Attorney General by letter declined to 
issue subpoenas and suggested that the licensee request 
them directly from the committee (138a-14a). That letter 
clearly states that no objection would be raised by the 
Attorney General to the issuance of any subpoena by the 


* In Irwin, supra, the Appellate Division in 1969 ruled that the 
Hearing Panel was bound by the CPLR provisions in the issuance 
of subpoenas. The Court of Appeals, while affirming the result, 
ruled that under the existing statute (1970) the Hearing Panel 
could issue subpoenas apart from the CPLR restrictions. In 1971, 
the legislature amended the statute. (Educ. Law § 6510(1) (d) 
authorizing the Hearing Panel to issue subpoenas ‘‘in the form 
and in manner as prescribed by the civil practice law and rules.’’ 
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hearing panel for a witness whose testimony could be shown 
to be relevant to the issues raised by the charges. Since the 
licensee did not appear, he has never shown the relevancy 
of the subpoenas he sought. 


The Attorney General’s refusal to issue subpoenas under 
the circumstances of this case was entirely within the 
law and a reasonable exercise of good judgment. Lester’s 
failure to appear and demonstrate the relevancy of the re- 
quested subpoenas, in effect, amounted to an abandonment 
thereof. Lester has utterly failed to demonstrate any 
illegality amounting to a federal constitutional issue. 


CONCLUSION 


The order of the District Court should be affirmed 
and this appeal dismissed with costs. 


Dated: New York, N.Y., July 15, 1975. 
Respectfully submitted, 


Louis J. LEFKOwITz 
Attorney General of the 
State of New York 

261 Madison Avenue 

New York, New York 10016 


Samvuet A. HirsHowrrz 
Joun J. O’Grapy 
Assistant Attorneys General 
of Counsel 
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